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Passed by Shri. Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in Original No 13/EXCISE/DC/20-21 dated 19.06.2020 issued by Deputy
Commissioner, CGST, Gandh'nagar Commissionerate.

& sfrerepat @1 A vd v Name & Address of the Appellant / Respondent

M/s John Energ. Limited, 220 GIDC Estate, Mehsana Industrial Estate, Mehsana.

PIE @fdd gu afia sy 3 arEa STHT BRAT & Al 98 9 AR B ufy zenRefy =y gare qv wem aRw @)
3rfel AT GAETVT AT R Y Geoar B :

Any person aggrieved by this Order-In-Appeal issued under the Gentral Excise Act 1944 may
file an appeal or revision appli-ation, as the one may be against such order, to the appropriate authority
in the following way :

IR DB BT T 35T
Revision application to Government of India :

(1) BT SRS HEE] g[eh GT%%TF" 1994 ) I 3 T ERIERIY el an o t;]:—h?lﬁ R F I & o T
@ 3l gderw amaee arfe s, TRT WRER, R q3ea, o R w50 o A W, "oy Al 98 Rwh
: 110001 WY I W TR g

(i) A revision application lizs to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jesvan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid -

(if) afs At B whH B Ar F o G s aREr @ R e wr = wREr § W B e A g
MUSTTR # S o O g AFT A, A B rvseR o vver F e aw R wreary 4 ar fred woer N B A @ ol o
R &2 & -

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

case of rebate of duty of excise on goods exported to any country or territory outside India of
e material used in the manufacture of the goods which are exported to any country or
utside India.



(1)

(@)

afe o @1 A By A Wk & aree (e u e ®) Fafa B mar e ey

NG B AR’ fb/l W W vaw § i wia weoa we e Rfeior § s Y&h Fwl WA W IR Yob b

Ree & wmd # ol 9Rd @ ex e oS @ uow & faifyg €

(b)

In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

afe ges w1 T By aa @ arex (e ar e @) Prafa R w e e
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

ST SIS P STIEH Yo & YR B for0 ofl Ul @fde Ay @ g ¥ aiiv G0 ey o 39 awT ud B @
qafE  arga, il & g wRA A1 W R W 9w # R SRR (F2) 1098 GR 100 g foge fse o ey

Credit of any duty allowed to be utilized towards payment of excise dﬁty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998. :

T4 SeaeT gop (endie) Fremmaedt, 2001 & fram 9 @ sionfa faffde gy W so-s ¥ @ afEi & afg sty @
ufd smew afvd fReie 9 O W & Miow qei-ande ud i sndyr @1 €< ufie @ wrer SR ames fr s
wMeT | TG W Wil 3 B g @ sifa v 353 PuiRa @ S qgrem @ wed $ Wy Sam—e @
@ f 1 BT AR |

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

RIS andes & Wi W61 Wae @H e o W9l A1 IEH FH 81 ol @UY 200 /— BN I @ o 3R ol
Ee™ Ve Ve W ¥ SATET Bl Al 1000 /— @1 I A @l G |

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

HTHT Y[oeh, Hwild IAIG Yo Ud GarhR el =pnfaese & ufa ardier—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

ST sfrowd sififigm, 2017 & am 112 & sata—

Under Section 112 of CGST act 2017 an appeai lies to -

Seafefad e 2 (1) © d§ gd1¢ JFAR & afear @ andid, el & AHel # WA Yob, Bl
FeTe e Ud Gare AGely i@ (Reee) #1 ufdew &=y fider, srvere § 2™ A,

agfmah oTde | Irear | FAeETa IgHGIEIE 380004

To the west regional bench of Customs, Excise & Service Tax Appelate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan, Asarwa,Girdhar Nagar, Ahmedabad : 360004. in case of appeals
other than as mentioned in para-2(i) (a) above. ;

The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,060/- and Rs.10,000/- where
amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
e place where the bench of the Tribunal is situated.




(3) ufe 39 am=w H 3 g AR B AR B B A URF ok NTW DAY W BT s suda
31 W far s wfRe 3w Ten @ B gu o B B o w9 gTe @ fog wenRefy  ardiey
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be paid in
the aforesaid manner not withstanding the fact that the .one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.

(4) —raTe™ Yo AfRFRM 1970 YT WAMEE @1 Y1 @ aiwia FEiRa By swER Saa emdEd o
el ameer Al e witerd @ sy 4 W ude B gE 9 W w650 I BT RIATAI geh
fede e g =Ry |

One copy of applicaiion or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item of the
court fee Act, 1975 as amended.

(B) =7 3R weRE wHEell B FRET B arel Frawt @ iR fl eam el e Srar & il gre,
DI JeATEA Yo Ud HATHY AUy iR (wratfafd) Fm, 1982 # fAfka 2

Attention in invited to the rules covering these and other related matter contended in the
. Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(30) W Yo, B IEd Yoib Ud QA el e (Ree), @ ufy arfien @ wmer A
Fded AT (Demand) Ud &3 (Penalty) &1 10% q:\é AT FA ATrard § | awify, ylwan ‘i{\é’ SHAT 10
FUE TIT g I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) g

(31)
WWQ&WWWN&W, QfAer g1 "Fered Y AT (Duty Demanded) -

(i) (Section) @8 11D & dgd =raTRe Tl
(ii) forgT arerg Aade sfse & fdr;
(i)  derde Fiee FraAT & BT#F 6 & aga g ufr,
= 7g qd AT 'wfaa ardver 7 ool qF s Y et A, adie afee av & fore qF et @ e @
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
. shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for

filing appeal before CZSTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(xI) amount determined under Section 11 D:
(x1i) amount of erroneous Cenvat Credit taken;

(xlif) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
T U MY & widr arfer witeor & wwer gl Yoh Iwar Yo A1 2vs RaRa @ @ A e aw gew

F 10% 8T WY 3R el Faw avs RaRa 8 a7 avs F 10% e 9 A ST aFA

6(1) Inview of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.”

I. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Services

Tax Act,2017/Integrated Goods and Services Tax Act, 2017/ Goods and Services Tax(Compensation to
states) Act, 2017, may file an appeal before the appellate tribunal whenever it is constituted within three
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s John Energy Ltd.,
220, GIDC Estate, Mehsana Industrial Estate, Mehsana (hereinafter
referred as ‘the appellant’) <against the Ordérwin—OriginaI No.
13/EXCISE/DC/20-21 dated 19.06.2020 (hereinafter referred as ‘the
impugned order') passed by the Deputy Commissioner, Central GST &
Central Excise, Commissionerate-Gandhinagar (hereinafter referred as

‘the adjudicating authority”).

2 The facts of the case, in brief, are that the appellant was holding -
Service Tax Registration No. AAACI5184FSTO01 and engaged in providing
services of mining of mineral, Oil or Gas, Business Auxiliary Services,
supply of tangible goods service, management of business consultancy
service alongwith other different services. They wer= also availing the
benefit of Cenvat Credit on the input and input services used by them as
per the provisions of Cenvat Credit Rules, 2004 in or in relation to the

manufacturing of their final products/rendering of output services.

2.1 During the course of audit conducted by the officers of CERA Audit
for the period from F.Y 2013-14 to 2015-16, it was observed that the
appellant had imported some technical services from the Overseas Service
Providers such as visit of technical personnel, technical inspection of rig,
service of designing etc. and these were special services involving
technical knowledge and inspection or designing by technical personnel,
accordingly falling under the definition of import of technology in terms of
the provisions of the R & D Cess Act, 1986. Further, it was also observed
during the audit that the appellant had not paid the R % D Cess amounting
to Rs. 30,03,905/- during the period from F.Y 2013-14 to F.Y 2015-16,
leviable as per the provisions of Section 3(1) & 3(2) of the Research and

Development Cess Act, 1986.

2.2 Further, in terms of the Notification No. +14/2012-ST dated
17.03.2012, “the taxable service involving import of technology are
exempted, from so much of the service tax leviable thareon under Section
668 of the said Act, as is equivalent to the amount of cess payable on the
said import of technology under the provisions of section 3 of the R & D
Cess Act. 1086". However, the appellant has not paid the R & D Cess and

instead, paid the full Service tax on the import of such services under
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service tax paid, which resulted into excess availment of Cenvat Credit to
that extent amounting to Rs. 30,03,905/- .

2.3  Thereafter, 3 Show Cause Notice (hereinafter referred as ‘SCN')
bearing F.No. V.ST/11A-50/John Energy/2018-19 dated 04.10.2018 was
issued to the appellant by the Assistant Commissioner, Central GST,
Division-Mehsana proposing (i) recovery of excess availment of Cenvat
Credit of Rs. 30,03,905/- under rule 14 of Cenvat Credit Rules, 2004 (ii)
recovery of interast at the appropriate rate under Section 75 of the
Finance Act, 1994 and (iii) penalty under Section 78 of the Finance Act,
1994 for suppression of the fact of non-payment of R&D Cess which

resulted in excess availment of Cenvat Credit.

2.4 The SCN dated 04.10.2018 was adjudicated vide the impugned

order, briefly reproduced as below:

(i) Confirmed the demand and ordered for recovery of excess credit of
CENVAT of Rs. 30,03,905/- under Rule 14 of Cenvat Credit Rules,
2004.

(ii) Interest at the applicable rate ordered to be recovered at the
applicable rate under the provisions of Section 75 of the Finance Act,
1994.

(iii) Imposed penaity of Rs. 30,03,905/- upon the appellant under Section
78 of the Finance Act, 1994.

3. Aggrieved with the impugned .order, the appellant has filed the

present appeal mainly on the following grounds:

(i) The demand of reversal of Cenvat Credit solely on the basis that the
exemption granted under Notification No. 14/2012-ST dated
17.03.2012 was compulsory and the appellant could not have availed
CENVAT Credit of the entire service tax paid. As exemption has not
been avsiled and Service Tax was paid in excess under reverse charge
mechanism and accordingly, it led to availment of excess Cenvat
Credit. It is a settled legal position that the assessee cannot be forced
to avail exemption unless it was an unconditional exemption and the
statute provided that the assessee had no option to pay tax in case of
availability of an unconditional éxemption. The Finance Act, 1994, as
amended from time to time, does not contain any provision which

enjoins upon a service provider to compulsorily avail exemption.
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(ii)

(iif)

(V)
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Further, the Notification No. 14/2012—ST is not in the nature of an

absolute exemption also.

As per the judgements of Appellate Tribunal in vafious cases, it is now
a well settled legal position that the Revenue cannot force the
assessee to avail exemption of any notification. Various judgments
relied upon by them held as inapplicable by the adjudicating authority
holding that payment of Cess was compulsory and it was not optional.
In this regards, appellant submitted that the show cause notice was
issued for recovery of cenvat credit availed in excess because of the
Notification No. 14/2012-ST and it was not issued for recovery of Cess.

Therefore, the nature of cess whether mandatory or not had nothing to

do with the compulsory availment of Notification No. 14/2012-ST.

Rule 3 (1) of the Cenvat Credit Rules clearly provides that Cenvat
Credit of Service Tax “pé]d” is admissible anc therefore whether
Service Tax was payable by the appellant or not is not a relevant
factor at this stage. Placing reliance on various judgements, it has
been submitted that since they have paid service tax, the credit of the
same would be admissible to them and the fact whether service tax
paid was correct or not is not relevant so long as the Cenvat Credit per

se is admissible.

The Hon'ble Supreme Court in c%se of CCE Versus MDS Switchgear Ltd
[2008 (229) ELT 485 (SC)] at paras 7 to 9 of the judgment held that
the receiver of excisable goods was entitled to avail credit of duty paid
by the supplier manufacturer even if there was over invoicing of the

products.

In a similar case of Commissioner of C.Ex., Madurai Versus Sundaram
Industries Ltd. reported in 2016 (45) STR 110 (T+i. Chennai), Hon'ble
Tribunal has noted that the department had accepted the payment of
tax under reverse charge but objected to the availment and future
utilization of credit for discharge of future liability by the respondent;
such a view adopted by the department is bad in law. Further, in case
of Gaziabad Precision Products P. Ltd. Versus CCE & ST, Gaziabad
reported in 2016 (42) STR 369 (Tri. Del) where the assessee had paid
service tax under reverse charge mechanism which was not required to
pay and taken Cenvat Credit thereof, Hon'ble Tribunal allowed the

appeal holding that the entire exercise was reverue neutral and there

was no revenue implication at all.

e
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(vi) The case laws relied upon by the appellant were held inapplicable by
the adjudicating authority by holding that these cases pertain to
situation where excess tax or duty is paid and equivalent amount of
cenvat cradit is taken whereas the tax paid by the appellant under
RCM included CESS, which was to be 5% of the total 14% tax paid and
the same was not eligible for credit of CENVAT. The appellant
contended that the above reasoning of the adjudicating authority is
incorrect because the appellant has not paid R & D Cess which is
governed. by a different act altogether and they have only paid service
tax on the entire amount of services and taken cenvat credit of such

amount of service tax.

~ (vii) Further, the Research & Development Cess Act, 1986 is a complete

code by iltse|f containing provisions for the levy and collection of cess,

the power for recovery in case of non-payment, and the authorities

. empower'ed to take action in case of any default. In the present case,
no such competent authority .empowered under the said act has

confirmed any liability to pay cess under the provisions of the said act.

The findings of the adjudicating authority are based only upon his own

=3 conclusion that the appeilaht was required to pay R & D Cess during

the disputed period which is wholly without his jurisdiction.

(viii) In the present case, all the facts discussed in the show cause notice
were within the knowledge of various government departments from
the day one and under these circumstances, the show cause notice
issued to them is barred by limitation and there is no justification in

. the acticn of invoking extended period of limitation against them.

(ix) The imposition of penalty under the provisions of Section 78 of the
Finance ‘Act, 1994, also deserves to be set aside as there is no

justification in demand of service tax leveled against them.

4. Personal hearing in the matter was held through virtual mode on
26.11.2020. Shri Amal P. Dave, Advocate, appéared on behalf of the

appellant. He re-iterated submissions made in the Appeal Memorandum as

well as additional written submission dated 25.11.2020, the relevant

contents of which are reproduced below:

(i) Itisan undisputed fact that in the present case, service tax has been

collected from the appellant and that the appellant has taken Cenvat

- ' Credit of the Service Tax already assessed and collected from the
appellant under the Reverse Charge Mechanism. The Hon'ble

Supreine Court in the case of M/s. MDS Switchgear Ltd. reported at
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2008 (229) ELT 485 has categorically held that once the duty has
been paid, then cenvat credit of such duty is available to the
recipient. Reliance is also placed on (i) the judgment of Hon'ble
Gujarat High Court in the case of M/s. Nahar Granites Ltd. reported at
2014 (305) ELT 9 (ii) the judgment of Hon'ble Tr:ibunal, Delhi in case
of M/s. U.P. State Sugar Corporation Ltd. reported at 2013 (291) ELT
402 (iii) Hon'ble Tribunal, Ahmedabad Order No. A/10177/2019 dated
18.01.2019 issued in case of M/s. Maillis Strong Sraps Pvt. Ltd. and
(iv) Hon'ble Tribunal, Mumbai in case of M/s. Raymond Uco Denim
Pvt. Ltd. reported at 2017 (7) GSTL 346.

(i) The similar findings have been given in the case of M/s. AIA

Engineering, whereby the Commissioner (Appeals), Ahmedabad in his

i OIA No. AHIVI—EXCUS—OOi—APP—46/2020-2l dated 09.10.2020 has
held that when the assessment has been finalized and duty has been

collected then Cenvat Credit can only be denied, when such duty so

collected has been refunded. This principle is ap;:"licable in the present

case also.

(ili) The exemption from payment of Service Tax on R & D Cess was a
conditional exemption and therefore it was not mandatory to avail the
same, resultantly there has been no excess payment of tax and no

irregular availment of cenvat credit in the present case.

5, I have carefully gone through the facts of the case, submissions
made in the Appeal Memorandum as well as?dditional submission dated
25.11.2020 and submissions made at the time of personal hearing and
evidences available on records. The issue to be decided in the case is
whether the demand confirmed in the impugned order by the adjudicating
authority by denying CENVAT Credit in respect of payiment of Service Tax
under reverse charge mechanism, without payment of R & D Cess, is legal

and proper or otherwise.

5.1 The relevant provisions as per Section 3, Section 8 and Section 9 of

the Research and Development Cess Act, 1986 are reproduced below:

"3, Levy and collection of cess on payment:," made towards
import of technology.—(1) There shall be levied and collected, for
the purposes of this Act, a cess at such rate not exceeding five per
cent, on all payments made towards the import of technology, as the

Central Government may, from time to time, specify, by notification, in
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the Official Gazette. (2) The cess shall be payable to the Central
Government 2y an industrial concern which imports technology on or
before making any payments towards such import and shall be paid by

the industrial concern to any specified agency.

8. Power to call for information.—The Board may require an
industrial concern to furnish, for the purposes of this Act, such
statistical and other information in such form and within such period as

may be prescribed.

9. Penalty for non-payment of cess.—(1) If any cess payable by an
industrial concern is not paid on or before making payments towards
the import or technology, if shall be deemed to be in arrears and the
same shall be recovered by the "Board” in such manner as may be
prescribed. (2) The "Board” may, after such inquiry as it deems fit,
impose on the industrial concern, which is in arrears under sub-section
(1), a penalty not exceeding ten times the amount in arrears: Provided
that before imposing such penalty, such industrial concern shall be
given a reasonable opportunity of being heard, and it, after such
hearing, the Board is satisfied that the default was for any good and

sufficient reason, on penalty shall be imposed under this sub-section. =

Further, in terms of the Section 2 (a) of the said act “"Board” is
defined as “the Technology Development Board constituted
under the Technology Deveiopment Board Act, 1995 (44 of
1995);”

5.2 In the present case, I find that the adjudicating authority has not
been able to produce any order or demand issued by the competent
authority against the appellant for recovery of Cess leviable under the
provisions of the Research and Development Cess Act, 1986. In absence
of any such order issued by the Competent Authority, the adjudicating
authority has wrengly concluded that the appellant was liable to pay R & D
Cess. Accordingly, the conclusion arrived by the adjudicating authority
that R & D Cess was payable by the appellant is legally not sustainable as
any such demand has to be determined and ordered by the competent

authority under the Research and Development Cess Act, 1986.

.5.3 Further, the provisions contained under Notification No. 14/2012-ST
dated 17.03.2012 is reproduced below:

"G.S.R. (E). - In exercise of the powers conferred by sub-section (1) of
section 93 - of the Finance Act, 1994 (32 of 1994), the Central
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Government, being satisfied that it is necessary in the public interest
so to do, hereby exempts the taxable service involving import of
technology, from so much of the service tax leviable thereon under
section 66B of the said Act, as is equivalent to the amount of cess
payable on the said import of technology under the provisions of
section 3 of the Research and Development Cess Act, 1986 (32 of
1986), subject to the following conditions, namely:-

(a) that the said amount of Research and Development Cess is paid
within six months from the date of invoice or in case of associated
enterprises, the date of credit in the books of account.

Provided that the exemption shall be available only if the Research and
Development Cess is paid at the time or before the payment for the
service;

(b) that the records of Research and Development Cess are
maintained for establishing the linkage between the invoice or the
credit entry, as the case may be, and the Research and Development
Cess payment challan.

2. This notification shall come into force from the date on which
saction 668 of the Finance Act, 1994 comes into effect.”

In view of the above, it is observed that the exemption of Service
Tax to the extent of an equivalent a'mount of Cess payable is provided
under the Notification No. 14/2012-ST dated 17.03.2012, subject to the
conditions prescribed therein. Hence, it is apparent that even the
exemption granted vide the aboveﬁmentioned Notificat on is subject to the

fulfilment of the conditions thereof.

Accordingly, the findings of the adjudicating authority that “the
appellant should have paid service tax at the rate= (prevailing rate of ST)-

(5% of R&D Cess)” are not sustainable, legally on merits.

5.4 The relevant provisions under the Cenvat Credit Rules, 2004 Is
reproduced below:

“Rule 3. CENVAT credit. -

o (1) A manufacturer or producer of final products or a provider of
2 taxable service shall be allowed to take credit (hereinafter referred

to as the CENVAT credit) of -
(ix) the service tax leviable under section 66 of the Finance Act;”

In the present case, it is undisputed that the appellant has paid

Service Tax under Reverse Charge Mechanism which is subsequently

S T W

<8 CENTR,, o
=

Page 10 of 13




F.No. V2(ST)/18/GNR/2020-21

availed as Cenvat Credit on the basis of valid documents, as prescribed
under Rule 9 (1) of Cenvat Credit Rules, 2004.

5.5 Further, it is observed that in respect of the judgements relied upon
by the appellant viz. (i) 2015 (39) STR 684 (Tri. Bang.) in case of India
Vision Satelite Communications Ltd. Versus CCE, C & ST, Cochin and (ii)
2 2008:(229) EET 485 (SC) in the case of Commissioner of Central Excise &
Customs Versus MDS Switchgear Ltd, the adjudicating authority held as
unqen
“Aforementioned both the orders relates to a situation, where excess
or inapplicable tax or duty is paid and in the given situation the
tax/duty paid was available as credit of Cenvat. Since the duty/tax was
paid and the quantum of credit availed is equivalent to tax paid, the
. same was admissible as credit. Here, the position is not similar and
thus the citations given by noticee are of no avail to them. Therefore
it is clear that they were eligible for availment of credit of
Cenvat Credit to the extent of 9%, which was required to be
paid besides applicable Cess. ........... The notice had taken shelter of
Rule 3 (1) in:support of their defence but here I find that the same is
of no help to them since the tax paid by them under RCM
included Cess, which was to be 5% of the total 14% tax paid.
Such 5% tax paid by them was to be payment of Cess and the

same was not eligible for credit of Cenvat.”

I am not in agreement with the ‘abovementioned findings of the
adjudicating authority as Service Tax and R & D Cess are two different
class of levies/tax leviable under two different acts, which
independently contains set of proéedures and powers for recovery in
case of non-payments. Accordingly, the duty paid as Service Tax

represents the Service Tax leviable under the Finance Act only and in

no case, such arnount can be shown as representing two different
components i.e. Service Tax as well as R & D Cess. Further, the
findings of the acjudicating authority as regards the Cenvat Credit to
the extent of 9% which was required to be paid besides applicable
Cess, 1 find that the said contention is not supported by legal

provisions made under the Finance Act, 1994 or under the Cenvat

Credit Rules, 2004.
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5.6 Further, I find that Hon’'ble CESTAT, Ahmedabad in case of Balaji
Multiflex Pvt. Ltd. Versus Commr. of C.Ex.& Service Tax, Rajkot reported
at (2019 (370) ELT 773 (T Ahmd.)] vide Final Order No. A/11920/2018-
WZB/AHD, dated 27-8-2018 held as under:

“4. On careful consideration of the submission made by both the
sides and the perusal of the records, I find that the appellant have
availed the Cenvat credit of service tax paid by the job worker, firstly,
the appellant is entitled for the Cenvat credit of the amount of service
tax paid by the service provider irrespective whether it was payable or
not. Secondly, the service provider has to pay service tax on gross
value of the service including the material cost as per Section 67 of the
Finance Act, 1994, which provides that service provider is required to
pay service tax on gross value of the service. No exclusion in respect
of the value of the goods is provided, it is only by the Notification the
abatement to the extent of the value of the goods is provided. It is the
option the assessee or the service provider whether he wants to avail
the exemption Notification or otherwise. Therefore, if the service
provider has opted not to avail the exemption Notification No.
12/2003-S.T. and paid the service tax on the entire value including
material cost, no objection can be raised either on'the payment of
service Tax and consequently, on the part of the service recipient for
availing the Cenvat credit. Unlike Section 5A of Central Excise Act,
1944, no such provision is made in service ta» law regarding
compulsion on availing exemption notification, tkerefore, service
provider is at liberty either to pay service tax on the entire gross value
or on the concessional rate. Therefore, the service .tax paid by the
service provider on the gross value which includes the material cost
cannot be disputed consequently eligibility to Cenvat credit on the said
service tax can also not be objected on the part of the appeflant.

5. As per the above discussion, I am of the view tha the appellant is
entitled for the Cenvat credit, accordingly, the rmpugned order is set
aside and appeal is allowed.” ~ i

6. Further, on going through various judicial pronouncements, I find
that it as a settled law that it is the option of the service provider whether
he wants to avail the exemption notification or not, which is subject to
fulfillment of certain conditions thereof. In the present case, I find that the
appellant has not availed the benefit of exemption of Notification No.
14/2012-ST dated 17.03.2012, which was a conditiorial exemption and
accordingly, had paid the Service Tax at full rate by not availing the
benefit thereof. Further, in the present case, it is undisputed that the
appellant had paid the Service Tax under reverse char{;e mechanism and
in terms of the provisions of Rule 3 of the Cenvat Credit Rules, 2004, any
service provider is entitled to take Cenvat Credit of such Service Tax paid
on input services under reverse charge mechanism. Accordingly, I find
that the findings of the adjudicating authority that the appellant has paid
Service Tax, in excess to the exemption granted vide Notification No.
14/2012-5T dated 17.03.2012 and wrongly availed the Cenvat Credit
thereof to the extent of Rs. 30,03,905/-, is not sustainable as per law.
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e Accordingly, on careful consideration of facts of the case alongwith
relevant legal provisions, judicial pronouncements and submission made
by the appel!ant,‘ I find that the demand for recovery of Cenvat Credit
amounting to Rs. 30,03,905/- confirmed by the adjudicating authority
vide the impugned order fails to survive on merits before law and hence
deserves to be set aside. When demand fails, there cannot be any

-

question of interest or penalty.

8. Accordingly, -I allow the appeal filed by the appellant and set aside
the impugned ordzr passed by the adjudicating authority for recovery of
Cenvat Credit amounting to Rs. 30,03,905/- alongwith interest as well as
the penalty imposed of Rs. 30,03,905/- under the provisions of Section 78
of the Finance Act, 1994.

9. aydlermat grr &St 1 v erfter At Fue st add & B osmar f)

The appeals filed by the appellant stand disposed off in above terms.

: ) : { Akhilesh Kumar )
Commissioner (Appeals)

; Date: February, 2021
Attested

it

(M.P.Sisodiya)
~ Superintendent(Appeals),
CGST, Ahmedabad.

BY SPEED POST TO:

M/s John Energy Ltd.,
220, GIDC Estate,
Mehsana Industrial Estate,
- Mehsana

Copy to:-

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Commissionerate-Gandhinagar.

3. The Deputy Commissioner, CGST & CE, Division-Mehsana
Commissionerate-Gandhinagar.

-4. The Assistar:t Commissioner, CGST (System), HQ, Ahmedabad-
South.

5. Guard file.

6. P.A. File
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